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the Medical Center Hospital in Odessa, Texas, appeals the district
court’s judgnent in favor of plaintiffs-appellees U bano Herrera,
an enpl oyee of the Hospital, and Conmuni cati ons Workers of Aneri ca,
the union to which Herrera belongs. The district court ruled that
the Hospital violated the First Anendnent rights of Herrera and t he
uni on by disciplining Herrera for violating the Hospital’ s uniform
non-adornnent policy by refusing to renove the “Union Yes” button
worn on his uniformwhile at work at the Hospital on Novenber 11

1999. The district court issued a permanent injunction requiring
t he Hospital “to allow all of the enployees in its ‘Integrated
Services’ organization to wear pro-union buttons,” awarded the
plaintiffs sone $91, 000 attorney’s fees and awarded Herrera $548. 85
damages.! A divided panel of this court affirnmed. Conmunications
Wor kers of Anmerica v. Ector County Hospital District, 392 F.3d 733
(5th Gr. 2004) (CWAIIl1). W subsequently took the case en banc.
Comruni cations W rkers of America v. Ector County Hospital

District, 402 F.3d 503 (5th Cr. 2005). W now reverse, hol ding

1 Conmuni cati ons Workers of Anmerica v. Ector County Hospita
District, 241 F. Supp. 2d 617, 638 (WD. Tex. 2002) (CWA 11l). The
court defined the Hospital’'s “Integrated Services” organi zati on as
“including, but not limtedto, Engi neering, Housekeeping, D etary,
Laundry, Printing, Custoner Support Services, Transport, Purchasing

and Central Supply, and Distribution.” 1d. at 634.
The Engi neeri ng Departnent has sonme 40 enpl oyees and i ncl udes
carpenters, plunbers, electricians, locksmths, painters, and

general maintenance. Herrera is and was a carpenter.

See also Herrera v. Medical Center Hospital, 241 F. Supp. 2d
601 (E.D. La. 2002) (a different district judge, sitting by
designation) (rulings on summary judgnent notions) (CWA [).
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that, under the bal ancing test of Pickering v. Board of Educati on,
88 S.Ct. 1731, 1734-35 (1968), the interest of the Hospital in
pronoting the efficiency of the public service it perforns by neans
of its uniform non-adornnent policy outweighs the interest of its
I ntegrated Services enployees such as Herrera in wearing a “Union
Yes” button on their uniforns while on duty at the Hospital.
Facts and Proceedi ngs Bel ow

The district court partially granted the notion for summary
judgnent of plaintiffs and ruled that Herrera’s wearing of the
“Uni on Yes” button on his uniformwhile at work constituted speech
on a matter of public concern, but further ruled that resol ving the

appropriate Pickering balancing required an actual trial. CWA |.?2

Subsequently, the case proceeded to trial before a jury in
Cct ober 2002, wth the Hospital assigned the burden of proof on the
Pi ckering bal ance issue. At the conclusion of the Hospital’s
evidence, the district court granted the plaintiffs’ notion for
judgnent as a matter of |law, discharged the jury and entered the
above described judgnent for plaintiffs. CM II, 241 F. Supp. 2d

at 638. The court concluded that under the evidence “the Pickering

2 The court also ruled that the Union had standing to sue in
its own right, but not as representative of any Hospital enpl oyee,
and that the individual defendants - the supervisors who
disciplined Herrera and the nenbers of the district’s board of
directors —were entitled to qualifiedinmnity (a ruling which has
not since been questioned). |d.



bal ancing test favors Plaintiffs.” 1d. at 632. The panel majority
affirnmed, reaching the sane conclusion. CM IIIl, 392 F.3d at 742-
46.

The undi sputed trial evidence reflects that the Medical Center
Hospital is a political subdivision of the State of Texas governed
by an unconpensated seven person board of directors elected from
single nenber districts and serving staggered two year terns.
Medi cal Center Hospital’s mssion is “to provide high quality
health care to the residents of the Perm an Basin, including Odessa
but al so the outlying counties.” It is a “full service hospital,”
and, anong other things, is the “lead facility for trauma cases” in
its area, provides “a full service operating room operating seven
days a week, generally twenty-four hours a day,” delivers
approximately 120 babies a nonth, has “an extensive cardiac
program” and was “listed as one of the top 100 cardi ovascul ar
hospitals in the country.” Indigent care is provided and patients
are not turned away “because they can’t pay or don't have
i nsurance.” The Hospital has “slightly over 1500 enpl oyees.” It
has a single cafeteria (apparently |ocated on the ground fl oor)
which is used by Hospital enployees, patients and visitors for
meal s, breaks and the Iike.

Under the Hospital’s established dress code policy, al
enpl oyees were and are required to wear a uniformwhile on duty.

The required uniform for carpenters (such as Herrera),



el ectricians, plunbers, and others in simlar positions, consists
of a gray shirt and gray pants. The policy provides that “ONLY

pi ns representing the professional associ ati on and t he nost current

hospital service award nmay be worn.” It also provides that the
dress code will be enforced “uniformy throughout Medical Center
Hospital.” The trial evidence reflects that the sane policies with

respect to dress code and the wearing of pins apply to carpenters
as apply to all other enployees. The undi sputed evidence at trial
also reflected the stated exception for pins representing
“prof essional association” does not refer to pins representing
menbership in an organization but rather to those representing
prof essi onal credentials, as, for exanple, nurses who have recei ved
a Bachelor’s degree in nursing, or a Master’'s degree, “that
i ndi vidual can wear the professional pin, a designation of those
credential s that person has earned.” The evidence al so showed t hat
t hree ot her exceptions had been nmade to the anti-adornnent policy.
There was testinony that, for nore than fourteen years, during the
week (or on the day) before the annual football gane between Qdessa
H gh School and Perman H gh School the Hospital allows its
enpl oyees “to celebrate the school they support by wearing the
colors of their school.” The uncontradicted evidence was that this

was to encourage a little esprit de corps and friendly
camar aderi e” and had never resulted in any tension at the Hospital.

Exceptions were also nade “twice a year” to accommopdate two ot her



occasions. One is the “Great Anerican Snoke Qut” day, on which the
Hospital, which is a snoke-free facility, sets up a booth which
passes out pins, “nonikers” and gumto people to get themnot to
snoke that day. The second exception is that the Hospital, where
“bl ood shortages” are a “very difficult problem” has bl ood drives

and donors are given and may wear “a little pin saying |I'm a
donor.” The uncontradicted evidence is that these pins cause no
di sruption but “only build esprit de corps and build norale.”

The trial evidence reflects the followng respecting the
incident giving rise to this suit. On Novenber 11, 1999, Hospital
enpl oyee Herrera, a carpenter, wore a “Union Yes” button on his
uniformwhile at work at the Hospital renovating a vacant patient
room adjacent to occupied patient roons, on the seventh floor, the
| abor and delivery floor, of the Hospital.® As Herrera was waiting
for the elevator to go to the cafeteria for his norning break, he
cane into contact wth Tim Daniels, the Hospital general
mai nt enance supervisor, who told him to renove the “Union Yes”

button as it was not all owed by the Hospital’'s dress code. Herrera

refused to renove the button and told Daniels to “show ne the

3 Herrera had joined the Union sone tine in the sumrer of
1999. At a Union evening neeting the |ocal union president (who
was not a Hospital enployee) had passed out buttons to all nenbers
i n attendance, not sinply nenbers who were Hospital enployees, and
Herrera received his button at that neeting. The president told
themto wear the button at work. Herrera s good friend Medrano,
then a plunber enployed by the Hospital who had joined the Union
about when Herrera did, was also present at that neeting and
i kew se received a “Union Yes” button there.
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policy.” Daniels did not have the policy with him Herrera
proceeded to the cafeteria where he joined his good friend Medrano,
a plunber enpl oyed by the Hospital and |i kew se a Uni on nenber who
also had worn a “Union Yes” button to work that day.* Shortly
after 9:30 a.m Daniels and John Durham the Hospital’ s Techni cal
Services Director, and supervisor over both Daniels and Herrera,
cane into the cafeteria, and, as reflected by the undi sputed
testi nony of Herrera, Medrano and Durham Durhamexpl ai ned t he non-
adornnent policy to Herrera and asked hi mto renove the “Uni on Yes”
button and Herrera declined. On being asked again, Herrera replied
“I"’mnot going to take it off. [If you want it off, then you take
it off.” Durhamthen replied “Let’s go to ny office.” At that
point Herrera pushed back from the table, stood up, thrust his
fist inthe air and yelled “Union up.” Herrera testified that he
“velled it pretty loud,” and that there then were at |east twenty
people in the cafeteria, including patients, visitors and other
enpl oyees.®> Medrano did not yell anything. Herrera acconpani ed
Durhamto his office where Durham showed hima copy of the dress

code policy. Herrera saw its non-adornnment provision, took the

4  See note 3 supra. About 7:30 that norning Medrano’s
supervi sor, Leslie Bee, had asked himto take off the “Union Yes”
button and Medrano had conpli ed.

5> Durhamtestified Herrera “got upset,” “very disrespectful
and al nost to the point of being hostile.” Medrano, who testified
he was such good friends with Herrera he would consider himlike a
brother, indicated that Herrera seened angry, but on cross-
exam nation by his attorney said Daniels and Durham seened angry
before, and nore angry than, Herrera did.
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“Union Yes” button off and gave it to Durham who gave it back to
Herrera telling himto go back to work and not wear it again, to
whi ch Herrera agreed. No di scipline or punishnent was inposed.
Herrera then returned to the patient room he had been working on
and, using the tel ephone there, called the Union president and told
hi m what had happened. The president told himto put the button
back on, which Herrera did and went back to work in the area
wearing it, though he knew that to be in violation of the dress
code policy and Durham s instructions. Not |ong thereafter, Durham
cane by and saw Herrera in the seventh floor hallway, where he was
wor ki ng, and asked himto renove the button, but Herrera refused.®
Durhamtold himto cone to his office after lunch. Herrera did so
after calling the Union president, who (along with sonebody el se
from the Union) acconpanied him to Durhamis office. Dur ham
proceeded to suspend Herrera without pay for three days.’ No
di sci pli ne was i nposed on Medrano.

The uncontradicted trial evidence reflects that the only

“Uni on Yes” buttons worn by any enpl oyee at the Hospital were those

6 While that transpired the other workers in the area stopped
what they were doing and wat ched.

" The three days | ost wages total ed $292.32. The next nonth
when raises were fixed for 2000, Herrera, because of what
transpired in respect to his wearing the “Union Yes” button,
received only a 3% raise over his 1999 conpensation, rather than
the usual 4% That one percentage point differential anounted to
$256. 53.



worn on Novenber 11, 1999, by Herrera and Medrano.® And, there was
no evidence that any other buttons or itens contrary to the terns
of the non-adornnment policy — apart from the above noted once a
year exceptions for high school football team insignia, G eat
Anmeri can Snoke Qut and bl ood donors — were ever worn by Hospital
enpl oyees while on duty. The Hospital would not allow, for
exanpl e, enployees to wear on their uniforns at work “Union No”
buttons, or Republican buttons or Denobcrat buttons or buttons
endorsing a person running for election to the Hospital’ s board of
directors.® There was neither any evidence nor any determ nation
that the uniform non-adornnent policy was notivated by any anti -
uni on ani nus or was discrimnatorily enforced. Herrera, who
continued to be enployed at the Hospital, testified at the October
2002 trial that “for about three years now he had been trying to
organize a Union in the Hospital by talking to people there during
his work day, that he was doing that now, just |ike he always had,

and that the Hospital had never stopped him from doing so. He

8 Medrano testified that other than Herrera and hinself he
had never seen any enployee wear a Union button at the Hospital,
that in the nonths precedi ng Novenber 11, 1999 he woul d see Herrera
several tinmes a day every day at work and never saw himwearing a
Union button on his uniform before Novenber 11, 1999, and that
Novenber 11, 1999, was the first (and only) tinme Mdrano wore a

Uni on button at work. None of the testinony of Herrera or the
| ocal Union president, or any other witness, was to the contrary.
David Meisell, the Hospital’'s Executive Director of Human

Resources, testified w thout objection that “[t]he ‘Union Yes’
button was only worn on Novenber the 11th.”

° In May 2000 the local Union president ran unsuccessfully
for a position on the Hospital’s board of directors.
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also testified that he did not believe that Durham had singled him
out at any time because of his Union involvenent. The |ocal Union
president testified he knew of no instance when the Hospital
prevented an enployee fromjoining the Union. Executive D rector
of Human Resources Meisell testified that the Hospital’ s records do
not reflect whether an enployee is or is not a Union nenber and
that Meisell was neutral as to enpl oyee Uni on nenbership, neither
encour agi ng nor discouraging it.?®0

Durham whose departnent had ultimte supervision over
pl unbers, electricians, painters, carpenters, general naintenance
staff and plant staff, testified that all these enployees have
“some contact with the public,” and that, anong other things,

pl unbers and el ectricians worked in patient occupied roons when a

10 Meisell recognized that Texas | aw prohibited the Hospital
fromrecogni zing the Union or collectively bargaining wthit. See
Tex. Gov. Code 8 617.002, providing that a political subdivision

“(a) . . . may not enter into a collective bargaining contract with
a |abor organization regarding wages, hours, or conditions of
enpl oynent of public enployees” and “(c) . . . may not recognize a

| abor organization as the bargaining agent for a group of public
enpl oyees.” See also id. 8 617.003(a) (“Public enpl oyees may not

stri ke or engage in an organi zed work stoppage . . .”); 8 617.004
(public enploynent may not be denied because of “nmenbership or
nonnmenbership in a |abor organization”). Under 8§ 617.005 the

f oregoi ng provi sions do not inpair the right of public enpl oyees to
present work related grievances “either individually or through a
representative that does not claimthe right to strike”; however,
that provision nerely gives an individual enployee the right to be
represented at a grievance by anyone he chooses, it neither gives
any preference to any union (whether or not the enployee is a
menber thereof) nor authorizes the political subdivision to enter
into any contract with a union. Miyreau v. Klevenhagen, 956 F. 2d
516, 520 (5th Cr. 1992), aff’d, 113 S.Ct. 1905, 1909 n. 10 (1993).
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pl unmbing or electrical problemis reported there. He testified
that carpenters work “throughout the facility,” “working right
adj acent to patients that are right next door” as was the case with
the work Herrera was doi ng Novenber 11, 1999, on the seventh fl oor.
Meisell testified that expectant patients frequently wal ked up and
down the hall on the seventh floor “trying to encourage” |abor and
that “[y]Jou also have a trenendous nunber of visitors” on that
floor. Durhamal so explained that the dress code policy “provides
a consistent standard for all the enployees to provide neat and
pr of essi onal appearance for patients and staff.” Herrera testified
that he normally took both his breaks and his lunch in the
cafeteria, that he worked “all around the hospital,” “in the
patient areas nost of the tine” where “there are usually patients
in the roons next to where” he was worki ng, and where he, patients
and visitors would be wal king up and down the hallway. Medr ano
testified that in the course of his plunbing work at the Hospital
he was in front of patients and the public “quite often,” that when
he went to work in a patient’s room “the patient is in the roont
(al t hough “sonetinmes” that was not the case).

Mei sell, the Hospital’'s Executive Director of Human Resources,

testified that all of the Hospital’ s enployees are advised as to

1 It was also undisputed that carpenters and plunbers
(i ncluding Herrera and Medrano), and presumably sim | ar enpl oyees,
would fromtime to tine in the course of their work |eave the
Hospital premises (in uniform to purchase (at Hospital expense)
itenms needed in their work fromvarious local third party suppliers
(for exanple, a |unber yard)
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their contact with the public because “it’s so inportant that the

hospital maintain a human face to our patients.” He stated that
“Ial]l'l our enployees are public enployees” and are “expected to
have positive contact with the public.” He noted that for over ten

years the Hospital has

“had a program called Many Caring Hands where we teach
our enployees to go the extra mle. Wen avisitor isin
the facility and needs sone help finding the staff |ab,
to go in and get sone bl ood work, they may not be able to
find it. Even though it’s not a carpenter’s job
necessarily to show people directions, it would be
absolutely an expectation that the first person — the
first enployee that that person encounters hel ps that
person to find the stat [sic] lab or radiology or
what ever the case may be.”

Mei sell, as did Durham expressed the view that allow ng on-
duty enpl oyees to wear “Union Yes” buttons on their unifornms would
give rise to “disruption” that “would be constant and ongoing,”
stating

“I'f sone enpl oyees got to wear a “Union Yes” button and

ot her enpl oyees wouldn’t get to wear “Union No” buttons

and there’ s the seed of conflict, dispute, disruption, we

— that’s not the kind of thing we need to be played out

inside the halls of the hospital where we have patients
dealing with life threatening conditions.”?!?

12 Both Meisell and Durham testified they were aware of

“tension” anong enployees - including those under Durham and
others, including housekeeping, dietary and business office
enpl oyees — respecting union nenbership which tended to divide

enpl oyees into two groups and split sone friendshi ps (including one
of Herrera’s). Meisell testified that he had heard argunents anong
housekeepi ng enpl oyees and seen “people cry . . . being fearful
over being caught between these issues.” A housekeeping enpl oyee
told Meisell she was scared she would be asked to join the Union;
Mei sell (wi thout asking who solicited her) told her it was entirely
up to her, as he also said to a business office enpl oyee who told
hi mhe felt unconfortabl e about being solicited to join the Union.
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He went on to expl ain:

“The union pins then identify those who are part of the
uni on and we woul d then give the right to those who want
to protest the union to wear an anti-union pin and
therein lies the seat of that conflict and disruption
that we try to avoid in the hospital setting. . . . If
t he enpl oyees are all owed though [sic; to] wear the union
pi n, then we have to al |l ow ot her enpl oyees to wear a non-
union pin. |If these kinds of political issues are aired
out in the halls of our hospital, then we have other
political issues. Aterrible kind of an argunment would
be to have a pro abortion, anti-abortion issue be argued
inthe mdst of our hospital. That’'s not the setting to
have — we’'re trying to provide health care, not to have
a dispute over politics. W don’'t need to have the
denocrats and the republicans arguing in the halls of our
hospital as we’re trying to provide care to the people
who are needing our |ife-saving services.”

Di scussi on

General Standards

Wth respect to restricting the speech of its enployees “the
gover nnent as enpl oyer indeed has far broader powers than does the
gover nnment as sovereign,” Waters v. Churchill, 114 S.Ct. 1878, 1886
(1994); Garcetti v. Ceballos, 126 S.Ct. 1951, 1958 (2006), so that
“many of the nost fundanental maxins of our First Amendnent
jurisprudence cannot reasonably be applied to speech by gover nnment
enpl oyees” and “[e]ven sonething as close to the core of the First
Amendnent as participationin political canpai gns nay be prohibited

to governnent enployees.” Waters at 1886 (citing Broadrick v.

There was no evidence of any actual physical altercation at the
Hospital respecting Union nenbership nor (except for the above
recited events of Novenber 11, 1999) of any clear threat of such.

13



kl ahoma, 93 S. . 2908 (1973) and Civil Service Commin v. Letter
Carriers, 93 S.Ct. 2880 (1973)).1 By the sane token, Suprene Court
deci sions “have given substantial weight to governnent enployers’
reasonabl e predi ctions of disruption, even when t he speech i nvol ved
is on a matter of public concern, and even though when the
governnment is acting as sovereign our review of Ilegislative
predictions of harmis considerably | ess deferential.” Waters at
1887 (citing, inter alia, Connick v. Myers, 103 S.Ct. 1684 (1983),
and Letter Carriers). See also Boards of County Commrs v. Unbehr,
116 S. Ct. 2342, 2348 (1996) (“We have . . . ‘consistently given
greater deference to governnent predictions of harmused to justify
restriction of enployee speech than to predictions of harmused to
justify restrictions on the speech of the public at large.’”)
(quoting Waters at 1887).

On the other hand, the Suprene “Court has nade clear that
public enpl oyees do not surrender all their First Amendnent rights
by reason of their enploynent. Rat her, the First Anendnent
protects a public enployee’'s right, in certain circunstances, to

speak as a citizen addressing matters of public concern.”

13 See also Kelley v. Johnson, 96 S.Ct. 1440, 1445 (1976)
(“[We have sustained conprehensive and substantial restrictions
upon activities of both federal and state enployees lying at the
core of the First Anmendnent,” <citing Letter Carriers and
Broadrick); Wachsman v. Cty of Dallas, 704 F.2d 160 (5th Gr.
1983) (Il ocal enployees, non-partisan candi date el ections); Burrus
v. Vegliante, 336 F.3d 82, 86, 89 (2d Cr. 2003) (1993 Hatch Act
anendnent s) .
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Garcetti, 126 S.Ct. at 1957. As the Court went on to explain in
Garcetti

“Pickering and the cases decided inits wake identify two
inquiries to guide interpretation of the constitutional
protections accorded to public enployee speech. The
first requires determ ni ng whet her the enpl oyee spoke as
a citizen on a matter of public concern. [citation] If
the answer is no, the enployee has no First Anmendnent
cause of action based on his or her enployer’s reaction
to the speech. [citation] If the answer is yes, then the
possibility of a First Amendnent claim arises. The
gquestion becones whet her the rel evant governnent entity
had an adequate justification for treating the enpl oyee
differently fromany ot her nenber of the general public.
[citation] This consideration reflects the inportance of
the relationship between the speaker’s expressions and
enpl oynent. A governnment entity has broader discretion
to restrict speech when it acts inits role as enpl oyer,
but the restrictions it inposes nust be directed at
speech that has sone potential to affect the entity’'s
operations.” @Grcetti, 126 S.Ct. at 1958.

See al so Connick, 103 S.Ct. at 1687 (quoting Pickering, 88 S.Ct. at

1734, as to seeking a bal ance between the interests of the
[ enpl oyee], as a citizen, in comenting upon matters of public
concern and the interest of the State, as an enpl oyer, in pronoting
the efficiency of the public services it perfornms through its
enpl oyees. ).
The Bal anci ng Process

When a governnental enployer disciplines an enployee for
speaking “as a citizen addressing a matter of public concern, the
First Amendnent requires a delicate balancing of the conpeting

interests surroundi ng the speech and its consequences.” G(Garcetti

at 1961. In that situation, as Connick expl ains,
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the state’s burden in justifying a particular
di scharge varies depending upon the nature of the
enpl oyee’ s expression. Al t hough such particul arized
balancing is difficult, the courts nust reach the npst
appropri ate possi bl e bal ance of the conpetinginterests.”
Id. at 1692.

“We caution that a stronger showi ng [ by the governnent al

enpl oyer] may be necessary if the enpl oyee’ s speech nore

substantially involved matters of public concern.” Id.

at 1692-93.

Mor eover, the governnental enployer’s burden in the bal anci ng
process is reduced not only by the extent to which the enpl oyee’s
speech is | ess than substantially on a matter of public concern but
also by the extent to which the enployer’s challenged speech
restrictionis limted or mnimal. Thus, in Departnent of Justice
v. FLRA, 955 F.2d 998 (5th Cir. 1992) (“FLRA"), in holding that the
I mm gration and Naturalization Service's uniform anti-adornnent
policy validly precluded border patrol agents from wearing union
buttons on their uniforns at work, we assunmed, w thout deci ding,
that wearing the buttons constituted speech on a matter of public
concern. 1d. at 1006. W applied Pickering bal ancing, stating

[T]he State’ s burdenin justifying a particular [action
or policy] varies depending upon the nature of the
enpl oyee’ s expression.’ Connick [v. Meyers], 461 U S
[138] at 150, 103 S.Ct. at 1692 [(1983)]. ‘The nore
central a matter of public concern the speech [or
association] at issue, the stronger the enployer’s
show ng of counter-bal anci ng governnental interest nust
be.’ Coughlin [v. Lee], 946 F.2d [1152] at 1157 [5th
Cir. 1991].” 1d. at 1006.

In applying the balancing we specifically relied, inter alia, on

16



the fact the uniformanti-adornnent policy’'s preclusion of wearing
Uni on buttons on agent uniforns at work:

results in only a mnimal intrusion of the free
speech rights of union enployees. They can continue to
express their support for the Union in nyriad other ways

that are absolutely unaffected by our decision today.

Consequently, the INS anti-adornnment policy does not

violate the agents’ First Anmendnent rights.” ld. at

1007.

Thus, in FLRA we upheld application of the anti-adornnent
policy to preclude wearing union pins at work even though “the I NS
has not denonstrated with anecdotal evidence” that “deleterious
effects will in fact occur if agents are allowed to wear the pins,”
stating that under Connick “it is not necessary ‘for an enployer to
allow events to unfold to the extent that the disruption . . . is
mani f est before taking action.’”” FLRA at 1007 (quoti ng Conni ck, 103

S.Ct. at 1692).

Matter of Public Concern

Wth respect to whether an enployee’s speech addresses a
matter of public concern we consider the speech for which the
enpl oyee was disciplined — here, wearing a “Union Yes” button on
the enployee’s uniformwhile at work at the Hospital - not sone
ot her speech. Waters, 114 S. C. at 1891. “Whether an enpl oyee’s
speech addresses a matter of public concern nust be determ ned by
the content, form and context of a given statenment.” Connick, 103

S. . at 1690. And, we have stated that a communication “rises to
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the level of public concern if a person speaks primarily as a
citizen rather than as an enployee.” Dorsett v. Bd. of Trustees
State Colleges & Universities, 940 F.2d 121, 124 (5th Gr. 1991)
(enphasi s added).

As we did in FLRA, we make the not illogical assunption that
Herrera' s and Medrano’ s wearing of the “Union Yes” button on their
uniforms while at work at the Hospital constituted speech on a
matter of public concern. However, we conclude that that speech
touched wupon or involved matters of public concern only
i nsubstantially and in a weak and attenuated sense. Sever al
consi derations taken together lead us to this conclusion.

To begin with, it cannot reasonably be said that a Hospita
enpl oyee’ s wearing the “Union Yes” button on his uniformwhile at
wor k communi cates anything nore than the inplicit assertion that
the enployee is a union nenber and believes working conditions
and/ or conpensation would be better for him and perhaps for npst
fell ow enpl oyees, if nore Hospital enployees were union nenbers.
However, a governnental enpl oyee’s expression of gener al
di ssatisfaction with his working conditions does not normally
constitute a matter of public concern. W do not “presune that all
matters which transpire within a governnent office are of public
concern” and “the First Amendnent does not require a public office
to be run as a roundtable for enployee conplaints over interna

office affairs.” Connick, 103 S.Ct. at 1691.

18



We recognize that in other contexts governnental enployee
butt ons supporting uni on nmenbership may nore substantially speak to
matters of public concern. For exanple, under the Federal Service
Labor - Managenent Rel ations Statute (FSLMRS), 5 U. S.C. § 7101- 7135,
whi ch was applicable in our above cited decision in FLRA unions
which have won an election supervised by the Federal Labor
Rel ati ons Authority are certified as the excl usive bargai ni ng agent
of all the enployees in the unit, and the agency is under the | egal
duty to bargain collectively with the union (subject to certain
reserved nanagenent rights). See, e.g., 5 U S.C 8§ 7111, 7114,
7116. Cf. Scott v. Meyers, 191 F.3d 82 (2d Cr. 1999) (indicating
that under state |aw collective bargaining contract between union
and | ocal governnental entity enployer subject to approval by
enpl oyee vote). However, under Texas |law political subdivisions
may not contract with unions respecting enpl oyee wages, hours or
conditions of enploynent nor nmay they “recognize” a union as
bar gai ni ng agent for enpl oyees, and there are no union “el ections”
anong such enpl oyees. See note 10, supra. Thus, the union buttons
here were clearly less substantially speech on a matter of public
concern than were the union buttons before us in FLRA

We al so observe that the speech at issue here does not in any

way inply that the Hospital was guilty of any wongdoi ng or breach
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of trust or the like.

Finally, the form and context of the speech here |ack those
characteristics which clearly point inthe direction of classifying
the speech as being on a matter of public concern. This speech is
not made in any kind of traditional public forum such as, for
exanple, the teacher’s letter to the newspaper criticizing the
school board’s finance proposals involved in Pickering, or the
teacher’s legislative testinony supporting a position opposed by
his college’ s governing board involved in Perry v. Sindermann, 92
S.Ct. 2694, 2696 (1972), or even wearing the button at a neeting of
the Hospital’'s board (or at any ot her kind of a public neeting held
for the purpose of comunicating views). Nor was the “speech” here
equi valent to a cormment, nade in private conversation between two
friends, explicitly expressing a particular opinion on a specific
matter of undi sputed public concern, such was i nvol ved i n Rankin v.
McPherson, 107 S.Ct. 2891 (1987). On the contrary, to the extent
that the wearing of the button violated the uniformanti-adornnent
policy, the wearing of the button — the speech here — occurred only
whil e the enpl oyee was on duty and “on the clock” at the Hospital
and in its uniform In Connick the Court observed that the

enpl oyee circul ated the of fendi ng docunent at work and noted that

14 See, e.g., Connick, 103 S.Ct. at 1690-91, where, in holding
that nost of the enpl oyee speech at issue was not on a matter of
public concern, the Court noted that it did not “seek to bring to
Iight actual or potential wongdoing or breach of public trust
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“Enpl oyee speech which transpires entirely on the enpl oyee’s own
time, and in nonwork areas of the office, bring different factors
into the Pickering calculus, and mght l|lead to a different
concl usion.” Conni ck, 103 S.C. at 1693 n.13. I ndeed, to the
extent that the “speech” at issue here conmunicated anything to
anybody it did so only as an incident to the button wearer’s on the
clock performance of his duties as a Hospital enployee in the
Hospital’s wuniform That would facially appear to be sone
reasonable justification for the governnental enployer to treat
such enpl oyee speech “differently froni speech by “any ot her nenber
of the general public.” Garcetti, 126 S.C. at 1958. Wile this
is not the sane case as Garcetti, sone of the observations there
i kewi se clearly have rel evance, though perhaps not determ native
significance, here, viz:

“Restricting speech that owes its existence to a public

enpl oyee’ s  prof essi onal responsibilities does not

infringe any liberties the enpl oyee m ght have enj oyed as
a private citizen.

When he went to work and perforned the tasks he was paid
to perform [plaintiff] Ceballos acted as a governnent
enployee. . . .” (126 S.C. at 1960).

“Enpl oyees who nake public statenents outside the course
of performng their official duties retain sone
possibility of First Arendnent protection because that is
the kind of activity engaged in by citizens who do not
work for the governnent. The sane goes for witing a
letter to al ocal newspaper, see Pickering, 391 U. S. 563,
88 S.Ct. 1731, or discussing politics with a co-worker,
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see Rankin, 483 U.S. 378, 107 S.Ct. 2891.” (126 S.Ot. at
1961) . 1°

Enpl oyer I nterest

W think it evident that the Hospital has a significant
interest in having a uni formnon-adornnent policy applicabletoits
enpl oyees, including thoseinits Integrated Services organi zation,
such as carpenters, plunbers, electricians, housekeeping and
general mai ntenance.

That unifornms may be nore inportant in | awenforcenent than in
other fields clearly does not nean that other enployers have no
interest in requiring them W agree with the Ninth Crcuit’s
observation in INS v. Fed. Labor Relations Auth., 855 F.2d 1454
(9th Cr. 1988), that a “uniform requirenent fosters discipline,
pronotes uniformty, encourages esprit de corps, and increases
readi ness” and having “standardized wuniforns encourages the
subordi nati on of personal preferences and identities in favor of
the overall group mssion.” 1d. at 1464 (citations and interna
gquotations omtted). There is no reason to believe that a uniform

requi renment wll not have sonmewhat simlar efficiency enhancing

15 See also United States v. National Treasury Enployees
Union, 115 S. C. 1003, 1013 (1995), where the Court held that
certain speeches and articles, by non-senior |evel governnent
enpl oyees, wunrelated to the enployee’s duties or status,
constituted “citizen conmment on matters of public concern” because
they “were addressed to a public audience, were nade outside the
wor kpl ace, and involved content Jlargely wunrelated to their
gover nnent enpl oynent.” Here the last two “public concern” factors
are essentially wholly absent and the first is largely so.
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effects in the non-1aw enforcenent context, as is clearly attested
by the presence of wuniforms in so many non-law enforcenent
occupati ons, e.g., post al enpl oyees, bus drivers, flight
attendants, United Parcel Service personnel and a host of others.
Uniforns al so serve to provide a neat and professional appearance
to nmenbers of the public served by the enployer, here Hospita
patients and visitors, and to allow patients and visitors to
identify the enpl oyees as bei ng such. (Qbviously, when a Hospital
pl unber, el ectrician, or housekeeper cones into a patient occupied
room or when a Hospital carpenter is observed by a patient or
visitor inthe hall, it is also highly desirable that the enpl oyee
be easily identifiable as such by, as well as present an
appropri ate appearance to, that patient or visitor.

Moreover, we agree with INS v. Fed. Labor Relations Auth
supra, that “[t]o allow enployees to adorn their uniforns wth
objects of their own choosing underm nes the very purposes that
uni forms serve.” 1d. at 1464. |f each enployee “uniforni were to
be festooned with whatever button or buttons the wearing enpl oyee
desired, it would obviously no longer be a “uniforni in any
neani ngf ul sense. ®

While this, again, is doubtless of nobst inportance in a |aw

6 W recognize that the district court’s judgnent only
required the Hospital to allowthe wearing of “pro-union buttons”.
Wiile this presents problens of its own, as explained bel ow, we
note here that no Iimt is stated on the nunber or size of the
buttons which the judgnent requires the Hospital to all ow

23



enforcenment context, there is no reason to believe it is not of
real significance in nost of the many non-| aw enf orcenent contexts,
both governnental and civilian, where uniforns are appropriately
required. As stated in INS v. Fed. Labor Relations Auth. supra,
“. . . the nmanagenent interest in requiring unadorned
uni fornms has been recognized in private sector cases as
wel | . The Sixth G rcuit has recognized that concerns
over discipline and presenting a cl ean professional inmage
justified a private enployer in prohibiting its
restaurant enployees from wearing unauthorized union
buttons on their official unifornms. Burger King v. NLRB
725 F.2d 1053, 1055 (6th Gr. 1984). Simlarly, in
Harrah’s O ub, we recogni zed that a private enpl oyer was
justified in prohibiting its casino enployees from
wearing unauthorized union buttons on their official

uniforms. See [NLRB v.] Harrah’s Club, 337 F. 2d [177] at
178-79 [(9th Cir. 1964)].” 1d. at 1465.

In FLRA we held that it was not unreasonable for the INS in
t he absence of specific anecdotal evidence, to neverthel ess assune
there was a degree of schism between union and nonuni on agents,
that allowing that “to manifest itself in the formof a pin on the
uni forms of the pro-union agents will create added tension,” and
that “there wll be occasions when a union button can be
interpreted as a synbol of defiance against supervisors and as a
split in solidarity anong union and non-union agents, which wll
have an inpact on m ssion, discipline and esprit de corps.” Id.,
955 F.2d at 1007. There is no good reason to believe that these
observations are not al so essentially applicable here. Indeed, the
evi dence here showed that there was sone workplace tension anong

Hospital enpl oyees as to uni on nenbership, that for sone at | east
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it was an enotional subject, and that the tension |ikely would be
exacerbated by enployees wearing “Union Yes” buttons on their
uniforms at work. And this would be the case to an even greater
extent were the Hospital to also allow - as indeed it would plainly
have to — the simlar wearing of “Union No” buttons.

But the concerns are not limted to “Union Yes” or “Union No”
buttons. Speech on | abor rel ated i ssues may not be privil eged over
speech on other issues of public concern, Police Dep’t of City of
Chicago v. Mdsley, 92 S . C. 2286 (1972), for to do so would
“undercut the ‘profound national commtnent to the principle that
debate on public issues should be uninhibited, robust, and w de-
open.’” 1d. at 2290 (enphasis added) (quoting N.Y. Tines Co. V.
Sullivan, 84 S.Ct. 710, 721 (1964)); Carey v. Brown, 100 S.C
2286, 2291 (1980). If “Union Yes” — and/or “Union No” - buttons
are all owed, so nust enpl oyees be all owed to wear on their uniforns
at work buttons addressing other topics of equal or greater public
concern, such as, for exanple, “Abortion is Mirder,” “No Qy
Marriage,” “Deport Illegals Now and the |Iike. Conmon sense tells
us, and the testinony confirns, that this would plainly be
deleterious to the Hospital’s mssion.” As the Court observed in

Carey, the Constitution does not | eave governnental units powerl ess

¥ At the very least, in its capacity as enployer, the
Hospital nust have the power to avoid such First Arendnent hostil e,
and essentially inpractical, picking and choosi ng anong matters of
public concern in respect to its uniform anti-adornnent policy
applicable only to enpl oyees while on duty.
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to protect the public fromthat which ““disturbs the tranquility of
bui l dings that require peace and quiet to carry out their
functions, such as courts, libraries, schools and hospitals.’”” Id.,
100 S.Ct. at 2295 (quoting with approval from Justice Black’s
concurrence in Gegory v. Chicago, 89 S. . 946, 950 (1969)).
Moreover, the Hospital’'s patients — and their famlies — are in the
nature of a captive, and essentially involuntary, audience with
respect to whatever nessage is conveyed by buttons on the uniforns
of on-duty Hospital enployees. It is reasonable for the Hospital
to conclude that its service to patients and their famlies is
enhanced by their not being involuntarily subjected to having
messages on matters of public concern indiscrimnately conveyed to
themon the uniforns worn by on duty Hospital enployees.
Concl usi on
The Hospital’s anti-adornnment policy, so far as it touches
matters of public concern, is wholly content and vi ewpoi nt neutral.

I ndeed in any realistic, practical sense it is sinply neutral.?®

18 The policy’'s stated exceptions for pins representing
prof essi onal degrees or credentials (e.g., BS degree in nursing)
and years of service are not matters of public concern and are
typical of itens often considered as part of, not sonething
extraneous to, a uniform The twice a year exceptions for the
Great Anerican Snoke Qut day and Hospital blood donors, each
closely related to the Hospital’s mssion, are simlarly not
matters of public concern. Once a year pins for the local high
school football gane |ikewi se pertained to no matter of public
concern. Courts routinely disregard such trivial exceptions to
uni form anti-adornnment policies. See, e.g., INS v. Federal Labor
Rel ations Auth., 855 F.2d at 1465; Burger King v. NLRB, 725 F.2d
1053, 1055 (6th G r. 1984). The undi sputed evidence is that these
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Moreover, there is no evidence that the policy was adopted or
mai nt ai ned out of any anti-union aninus or was enforced ot her than
fairly and neutrally. And, the policy concerns only what enpl oyees
may wear on their work uniformwhile at work, and hence regul ates
themonly in their capacity as enployees, not in their capacity as
private citizens. No decision of the Suprenme Court or of this
court has ever invalidated such a uniform anti-adornnent policy.
The basic thrust of the Suprene Court’s Pickering |line of cases has
been “to ensure that public enployers do not use authority over
enpl oyees to silence discourse . . . sinply because superiors
di sagree with the content of enpl oyees’ speech.” Rankin, 107 S.C

at 2897 (enphasi s added). Obviously, in Rankin the enpl oyee, fired
for saying “if they go for him again, | hope they get hint
concerni ng the shooting of the President, would not have been fired
had she said “lI hope he quickly recovers.” The firing was because
of di sagreenent with the vi ewpoi nt expressed. That was |i kew se so
in all the Suprene Court’s Pickering |line of cases striking down

enpl oyer discipline for enployee on the job or job related

m nor exceptions rai sed none of the concerns which woul d be rai sed
by buttons addressing matters of public concern. C. HIll wv.
Col orado, 120 S. Ct. 2480, 2493, 2502 (2000) (statute that “does not
di stingui sh anong speech instances that are simlarly likely to
raise the legitimate concerns to which it responds” is content
neut r al and wvalid tine, pl ace, and manner restriction,
notw t hstandi ng covering “‘protest, education, or counseling”
speech but not inquiries about the tinme of day or bus schedul es).
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expressions. ! A strong argunent can be nmade that governnenta
enpl oyer genuine and essentially neutral uniform anti-adornnent
policies, adm nistered wi thout discrimnation, applicable only to
enpl oyees while on duty, wll of thenselves al nost always pass
Pi ckeri ng bal anci ng, as they concern what is essentially a part of
t he enpl oyees’ normal job perfornmance for the enpl oyer and at the
sane tinme result in only the nost mnimal intrusion into enployee
free speech rights, leaving full scope for enpl oyee expression on
any subject. Nevertheless, to decide the present case we need not,
and do not, resolve the ultimate, across-the-board, nerits of such
a general argunent. Anong other things, it is, perhaps, possible
that there are public enployers for whom a uniform or an anti-

adornnent, policy does not conceivably subserve any legitinate

19 See, e.g., Pickering, 88 S . C. 1731, 1732-33 (1988)
(teacher’s letter to newspaper criticizing Board of Education’s
school finance proposal); Perry, 92 S C. 2694, 2696 (1972)
(college teacher’s Ilegislative testinony supporting position
opposed by college’'s board of regents); M. Healthy Cty Schoo
District v. Doyle, 97 S.C. 568, 573 (1977) (teacher’s tel ephone
call to radio station conveyi ng substance of nenorandumrelatingto
teachers’ dress and appearance and “his criticisnf); Gvhan v.
Western Line Consolidated School Dist., 99 S.C. 693, 695 (1979)
(teacher’s criticismto principal of school district’s racially
discrimnatory policies and practices); Connick, 103 S. C 1684,
1693 (1983) (assistant district attorney’ s questionnaire circul ated
in office which inpliedly criticized district attorney and
supervisors); \Waters, 114 S C. 1878, 1884 (1994) (nurse’s
criticism of enployer hospital’s violation of state nursing
regul ations and the quality of nursing care provided patients).

Wher e, however, the enployer restrictions apply to expression
whi ch neither takes place on the job nor is in any way job rel ated,
then the neutrality of the regulation does not suffice to sustain
it. National Treasury Enployees Union, 115 S. C. 1003 (1995).
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enpl oyer purpose. Here, however, we hold that as a matter of |aw
the Pickering bal ance favors the Hospital, which may legitimtely
conclude that its uni formnon-adornnent policy furthers its m ssion
by neutrally fostering a tranquil and peaceful, as well as a neat,
cl ean and care focused, atnosphere for its patients and visitors. ?°

Havi ng concl uded that as a matter of | awthe Pickering bal ance
wei ghs in favor of the Hospital, we reverse the judgnent bel ow and
remand the case with directions to enter judgnent in favor of the
Hospi tal .

REVERSED and REMANDED wi t h directions

20 On the other side of the |edger, under the policy the
enpl oyees here remained fully free to otherwise neaningfully
express whatever nessage wearing particular buttons at work would
convey. And, as to the “Union Yes” buttons here, they do not
strongly involve a matter of public concern, particularly given the
very limted role of unions in relation to Texas governnental
enpl oyers and enpl oyees (see note 10 supra).
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WENER, Circuit Judge, dissenting, joined by DeMOSS, STEWART, and
DENNI'S, G rcuit Judges.

Despite the utnost esteemin which | hold nmy coll eagues of the
en banc mgjority, | am constrained to dissent. In ny view, the
maj ority:

(1) Understates how substantially Herrera' s speech in
this case involves matters of public concern

(2) Overstates the significance of the anti-adornnent
facet of the enployer’s uniformpolicy in advancing the
Hospital’s interest in workplace efficiency;

(3) Ignores sone factors pertinent to Herreras
i ndi vi dual speech interest, and underval ues ot hers, when
conducting the Connick/Pi ckering bal anci ng test;

(4) | nadequat el y di sti ngui shes t he facts and
circunstances peculiar to this civilian enployer/
mai nt enance-crew enpl oyee case from those of the cases
proffered as anal ogs by the majority, involving (a) |aw
enforcenent and paramlitary enployees, and (b) other
sensitive- or confidential-relationship enployers;

(5) Fails to parse the Hospital’'s total enpl oyee pool and
focus only on the sub-group of non-healthcare, blue-
collar custodial, nmaintenance, food preparation, and
clerical workers for the purpose of weighing the
conpeting interests of free speech and workplace
ef ficiency;

(6) Cbverts the effect Texas's prohibition of a public

enpl oyer’s recognition of a wunion and bargaining

collectively with it;

(7) For good neasure, tosses out a parade of horribles

that it speculates would result froma holding in favor

of Herrera.

M ndful of the inperative to “keep one’s eyes upon the
doughnut and not upon the hole,” | caution all to remain constantly
aware that it is not the Hospital’s uniform policy vel non that

Herrera violated; he wore the prescribed uniform at all tines.



Rather, it is the Hospital’s additional prohibition of the wearing

of any adornnent on those mandatory unifornms —as that restriction

is applied to Herrera and his fellow custodial and clerical co-

workers —that infringes his First Amendnent right to freedom of
expr essi on.
1

Herrera' s Speech and “Matters of Public Concern”

As the mjority ultimately acknowl edges that Herrera's
expression did indeed address a matter of public concern, | need
not comrent on each increnmental step taken (or not taken) to reach
t hi s unavoi dabl e conclusion. | amconpelled, however, to flag the
majority’s “damming with faint praise” the degree of public concern
that Herrera s workpl ace speech exhi bited.

a. Public Concern or Personal |Interest?

First, the majority advances that, because Herrera' s speech

occurred in the workplace and was at least inplicitly related to

his enpl oynent, it primarily concerned matters of his own “personal
interest.” I must take issue with this bit of overbroad m s-
di rection: W have expressly held that speech may warrant
protection, even if it occurs only in the workplace.! And, it is

! See Branton v. City of Dallas, 272 F.3d 730, 740 (5th Cr.
2001) (noting generally that “[n]either the [First] Amendnent
itself nor our decisions indicate that . . . freedom[of speech] is
| ost to the public enployee who arranges to conmuni cate privately
wth his enployer rather than to spread his views before the
public.”) (citing Gvhan v. W Line Consol. Sch. Dist., 439 US.
410, 415-16 (1979)).
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a given that at |east a nodi cumof personal interest will inhere in
virtually all enpl oyee speech, regardl ess of whether uttered while
the speaker is on or off the clock. Herrera concededly had sone
i ndividual interest in supporting the union organi zing drive when
he wore the “Union Yes!” button on his uniform But —at |east on
this record —he cannot be held to have had any nore of a personal
stake in the organizing effort than any other simlarly situated
enpl oyee of the Hospital. That he was one of the organi zers nmakes
no difference.

In holding that Herrera s personal interest predom nated over
the public concern that he addressed, the mpjority focuses too
narromy on what it perceives to be the notivation for his speech,
i gnoring his obvious and overarching institutional interest in the
hoped-for result of the union organizing effort at this public
facility. Such public concern, either pro or con, was shared, |
venture, to a greater or |esser degree, by (1) the subset of all of
the Hospital’s non-healthcare, custodial and clerical workers, (2)
the Hospital’s entire workforce, (3) the healthcare establishnent
of the entire area, including but not limted to patients and their
famlies, and (4) the community at |arge. In addition to its
potential effect on the conpensation, benefits, and working
condi tions of Hospital enployees, a successful union organizing
effort would predictably (1) produce fluctuations in the costs of
services and changes in the kinds of services offered at the
Hospital, and (2) increase political pressure fromthe public to
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satisfy hospital workers’ demands. Herrera s pro-union speech

therefore — irrespective of an inevitable bit of personal
notivation — nuch nore directly and substantially addressed a
“matter of public concern” than the mpjority is wlling to

acknowl edge. Yet, courts that have considered the question have

uniformy held that speech regarding union activities is alnost

always speech on _a matter of public concern.? The mmjority’s

subtle trivializing of Herrera's speech as involving matters of
public concern “only insubstantially and in a weak and attenuated
sense”® finds no justification in this record.

b. State Law Proscription of Recoqgni zi ng Uni ons

The majority further suggests that any public-concern aspect
of Herrera’'s pro-union speech is largely negated by the Texas
statute that prohibits public agencies from recognizing or
collectively bargaining with | abor unions.* As the nmpjority sees

it, this Texas |law creates a crucial distinction between the

2 See, e.q., Boddie v. Gty of Colunbus, 989 F.2d 745, 750
(5th Gr. 1993) (“[S]peech in the context of union activity wll
sel dom be personal; nost often it will be political speech.”); see
al so Anerican Postal Wrkers Union, AFL-CIOVv. United States Postal
Serv., 830 F.2d 294, 301 (D.C. GCr. 1987) (“The urge to unionize
certainly falls within the category of expression that is ‘fairly
considered as relating to any matter of political, social, or other

concern to the conmmunity . . . .’”) (quoting Connick v. Myers, 461
U S. 138, 146 (1983).

3 Mpj. Op. at lines 412-13.
4 See Tex. Gov. Code 8§ 617.002.
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i nstant case, and those like Dep’t of Justice v. FLRA ° in which

the union that prevailed in a federally-supervised election could
be and was certified under federal lawto act as the non- nanagenent
enpl oyees’ exclusive bargaining agent. As | interpret this
proposition, the mgjority’s flawed syllogismwould go: (1) Unions
organi ze to represent and collectively bargain for workers; (2)
Herrera’s union is prohibited by law from doing so; ergo, (3)
public-sector enployees can have, at nost, only a weak and
attenuat ed public concern with uni on organi zi ng.

Logic dictates a dianetrically opposed reasoning and result.
Denied the right to be represented officially by a union in
collective bargaining and other |abor-relation issues, public-
sector enployees |ike Herrera would perceive thensel ves as havi ng
a greater need for a strong, collective voice in the arena of
public opinion than do enployees who can and do have unions as
their direct advocates with the general public as well as wth
their enployers. Rather than dimnishing the degree of Herrera's
public interest in this organizing effort, this state |aw
prohibition greatly increases the public-interest aspect of
Herrera s expression in support of the organizing canpai gn here.

Further, the interest of Texans in regulating (or not
regul ating) labor relations in the public sector is by no neans

| essened sinply because the Legislature has chosen to be

®> 955 F.2d 998 (5th G r. 1992).
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restrictive rather than inclusive as regards how governnment
enpl oyers may deal with unions. Neither do Texas’ s restrictions on
official recognition and collective bargaining equate with a
| essening of the public’'s interest in union activity generally.
Texas public enployee unions, through collective action in_ the

political arena —— such as airing grievances, st agi ng

denonstrations, picketing, attending open board or conmttee
meetings, and such — can and do function influentially as
decidedly “public” actors. The larger comunity inevitably has a
substantial interest inthe activities of such unions, irrespective
of their statutory inability to represent formally, or bargain
collectively on behalf of, public enployers’ workers.

2.

Conni ck/ Pi ckeri ng Bal anci nqg Process

As noted, the mpjority ultimately concedes that Herrera's
speech did involve a matter of public concern; and that his speech
interest therefore must be bal anced against “the interest of the
State, as an enployer, in pronoting the efficiency of the public
services it perforns through its enployees.”® The Suprene Court
has identified a nunber of factors to be considered in performng
t hi s bal anci ng, includi ng whether the enpl oyee’s speech (1) inpairs
di scipline by superiors or harnony anong co-workers, (2) has a

detrinental effect on those close working rel ationships for which

6 Pickering v. Bd. of Educ., 391 U S. 563, 568 (1968).
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personal loyalty and confidences are essential, (3) inpedes the
performance of the speaker’s duties, or (4) interferes with the
regul ar operation of the enterprise.’ Except for when a Hospital
supervisor fonmented confrontations and work interruptions,
Herrera’s silent, single-button expression had no deleterious
effect on his supervisors’ ability to enforce discipline or on his
har noni ous interaction with co-workers. Unlike the enlisted ranks
in paramlitary agencies or ADAs in a DA's office, Herrera's
mai nt enance work was devoid of confidential relationships and
requi renents for “personal loyalties.” Neither did his work affect
the quality or volunme of the Hospital’s efforts to acconplish its
m ssion or interfere wwth the regular functioning of the Hospital,
either in providing professional services or maintaining its
bui Il ding’ s operational condition.

Here, however, the majority eschews (or at |east conm ngles
beyond recognition) consideration of the elenents of the Court’s
prescri bed approach or those of any simlarly detail ed anal ysis of
the real effect of Herrera's speech. |In its place, the mgjority

confects an artificially inflated efficiency interest for the

Hospital, then proceeds to bal ance that overbl own interest against
the artificially mnimzed speech i nterest —not Hererra s own, or
even a hypothetical nmaintenance worker’s, but that of any

hypot heti cal hospital worker. Yet, even assumng for today’s

" Rankin v. MPherson, 483 U S. 378, 388 (1987)(a county
const abl e/ cl erical enpl oyee case).
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purpose that the majority reaches the correct result — and |
obviously do not believe that it did — I still would have to
gquestion the validity of its nethodology. Mre to the point, in
creating and applying this nethodology, the mjority puts a

judicial thunmb on the Conni ck/Pi ckering scale by using trivializing

nmodifiers to mnimze Herrera s speech interests and aggrandi zi ng
nmodi fiers to exaggerate the Hospital’'s efficiency interest.

a. The Hospital's Efficiency |Interest

For exanple, by describing the public-concern elenent of
Herrera’s speech as being a matter of public concern “only

i nsubstantially and in a weak and attenuated sense,” the majority

subtly tips the Connick/Pickering scal es against Herrera' s speech

interest and in favor of the Hospital’s efficiency interest. This
obfuscation should not be allowed to relieve the Hospital of its
burden of denonstrating an efficiency interest sufficiently highto
justify its denial of Herrera's First Anmendnent rights. Yet the
majority finds such a predomnating interest for the Hospital
first by I ooking to non-adornnent policy cases that it proffers as
being simlar to the one at i ssue here, then anal ogi zi ng effici ency
interests of the public enployers in those cases to the Hospital’s
efficiency interest in requiring that all of its enployees’
uni fornms be worn free of any itens of adornnent. |In so doing, the
maj ority erroneously equates the efficiency interests of the public
enpl oyers in those other cases with the efficiency interest of the
Hospital here.
37



Relying on that purportedly anal ogous case |aw should be
unavai ling: Those cases deal al nost exclusively wth governnent

enpl oyers that are either (1) mlitary units, |aw enforcenent

agencies, or paramlitary organi zations; or (2) quasi-professional

civilian agencies such as district attorney’ s offices and school
boards.® Just as INS involved uniformed quasi-mlitary Border

Patrol agents and Goldman v. Weinberger® involved a conventi onal

mlitary unit, Connick inplicated a district attorney’ s penunbral
need to enjoy the absolute trust and confidentiality of his | awer
assistants, and Pickering addressed a school board’ s need for a
hei ghtened professional relationship with career teachers. Even
Rankin, itself a |law enforcenent case, distinguished the special
| oyalty, confidentially, and discipline needs of a sheriff vis-a-
vis his deputies and rejected the applicability of this efficiency-
| oyalty-discipline interest vis-a-vis a clerical worker — an
enpl oyee nmuch nore anal ogous to Herrera than to deputy sheriffs,
Border Patrol agents, or assistant district attorneys.

Cases such as those relied on by the majority are at best
mnimally conparable to this one, if conparable at all. | readily

acknowl edge that for |aw enforcenent agencies unifornms serve

8 The mpjority relies nost heavily on the Ninth Crcuit’s
reasoning in United States Dept. of Justice, Inmmgration and
Naturalization Serv. v. Fed. Labor Relations Auth.,[“INS'], 855
F.2d 1454 (9th Cr. 1988), even though the Hospital’s briefs cite
nunmer ous ot her cases.

9 475 U.S. 503 (1986).
38



enpl oyer interests in efficiency and esprit de corps. But such
purposes are materially distinct fromany efficiency interests that
unador ned uni fornms m ght concei vably serve for a public hospital in
the context of its non-nedi cal nmai ntenance, food preparation, trash
renoval , and clerical staff. The mjority acknow edges

(grudgingly) only that “unifornms nmay be nore inportant in |aw

enforcement than in other fields”® —once again trivializing a
differentiating distinction to support its suggestion that all
publ i c agenci es, regardl ess of m ssion, share a virtually identi cal
interest in requiring unadorned unifornms for every category of
enpl oyee, regardl ess of function —just sone to a slightly greater
or |l esser extent than others. Respectfully, this sinply is not so.

b. Uniforns, Maybe: ltens of Adornnent, No

The majority signals its agreenent with the Ninth GCrcuit’s
holding in NS, by stating that (1) “a uniformrequirenment [not,
| enphasize, a non-adornnent requirenent, which could apply to
uni forms and nufti alike] fosters discipline, pronbtes uniformty,
encourages esprit de corps, and increases readiness,” and (2)
havi ng “standardi zed uniforns encourages the subordination of
personal preferences and identities in favor of the overall group

m ssion.”'?  Thus, the mpjority nuses, “there is no reason to

10 Mpj. Op. at lines 514-15 (enphasis added).
11855 F.2d at 1464.

2 1d. (citing Goldman v. \Winberger, 475 U. S. at 508 (“[T]he
traditional outfitting of personnel in standardized uniforns
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believe that a uniformrequirenent will not have sonmewhat simlar
ef fici ency enhancing effects in the non-law enforcenent context.”?3
| acknowl edge the verity of this broad tautology, wth its
el astic use of “sonmewhat simlar.” To it | nust add, however
that, in the much nore apropos context of non-law enforcenent,
public enployers like the Hospital, nmaking the additional non-
adornnent facet of a uniform requirenent equally applicable to
mai nt enance and cl erical workers as to doctors, nurses, therapists,
etc. at nost enhances efficiency “only insubstantially and in a
weak and attenuated sense” — to quote the nmmjority. The
ineluctable fact is that (1) uniforns bearing only the enployer-
prescribed insigniaare central and paranount to the core interests
of mlitary and | aw enforcenent agencies; but (2) having Herrera
and his subset of workers wear no adornnents on their work clothes
woul d contribute mnimally, if at all, to such clearly secondary or
tertiary interests of civilian institutions |ike hospitals. And,
again, we must remain consciously aware that it is not the uniform
requi renent per se that Herrera violated; rather, his free speech
clashed wth the Hospital’s application of the non-adornnent
appendage of that policy to its custodial and clerical segnent of

staff.

encour ages t he subordi nati on of personal preferences and identities
in favor of the overall group mssion.”)).

13 Mpaj. Op. at lines 523-25 (enphasis added).
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Finally, the majority treats the Hospital’s avowed interest in
requi ri ng mai nt enance workers to wear unadorned uniforns as though
it were a natural extension of, or progression from this and ot her
courts’ past validations of |aw enforcenent agencies’ efficiency
interest in unifornms and thus in non-adornnment. The majority m ght
be confortable with this non sequitur but, as | shall further
denonstrate, in the discrete context of this case, such a | eap does
not bridge the gap between unadorned uniforns of mlitary and | aw
enforcenent enployees, and wunadorned wunifornms of the very
di sti ngui shabl e subset of blue-collar workers in a civilian public
hospi t al

C. Efficiency

For openers, it appears to be lost on the nmgjority that
“efficiency” as a governnental enpl oyer’s interest under

Conni ck/ Pi ckering, necessarily neans different things in different

”

settings. As previously observed, “esprit de corps,” “readiness,”
and “subordination of personal preferences” are undoubtedly
critical to the efficient and effective operations of |aw
enforcenent agencies — as they likely are to the efficient
functioning of a public hospital’s operating roons, |CUs, catheter
| abs, and energency roons. But where is there any contribution
fromesprit de corps or unguestioning responses to orders to the
efficient operation of the Hospital’'s physical plant, file roons,
and cafeterias? Non-healthcare enpl oyees who work those areas,

like the sheriff’s clerk in Rankin, essentially fly beneath the
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radar and performtangential support functions that are subordi nate
to and separate from the overarching healthcare mssion of the
Hospital. Wth respect, | urge that the majority overreaches when
it stretches the Ninth Crcuit’s INS | awenforcenent holding to
cover the “sonmewhat simlar” efficiency interest of the Hospital in
applying its non-adornnent wuniform policy to Herrera. Thi s

di stinction becones undeniably telling when the majority finally
addresses the Hospital’'s specific interest in maintaining an
unadorned-uniformpolicy for its custodial and clerical workers —
an alleged interest that sinply cannot be forced to resenble, even
slightly, those of | aw enforcenent or paramlitary agencies. Yet,

as the majority flatteringly describes it, the Hospital finds it

“highly desirable” for its maintenance workers to “be easily

identifiable as such” and “present an appropriate appearance.”!

Even i f, arquendo, such sel f-servi ng and concl usi onal protestations
were to be credited, how could a single pro-union button | essen the
ease of identifying Herrera as a nmaintenance worker or the
propriety of his appearance?

This healthcare facility’s interest, however |ogical and
legitimate it may sound in a vacuum is a far cry from the
interests in esprit de corps, readiness, or unquestioning response
to orders that courts have recognized as key to |aw enforcenent

agenci es’ speech-restricting anti-adornnent regul ati ons. But, even

14 Maj. Op. at lines 535-37 (Enphasis added).
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granting that a civilian hospital can sonehow rationalize an
abstract desirability of having its nmaintenance personnel wear
identifying unifornms sans pins or patches, there is still just no
way to equate the efficiency value of the non-adornnment gl oss that
the Hospital has engrafted on its basic uniform policy with the
i ndi sputably greater value of prohibiting conpeting adornnent on
| aw enforcenent and mlitary unifornms. | agree that in cases of
that type, addressing as they do |aw enforcenent agencies and
mlitary units, unifornms that are required to be adorned with such

enpl oyers’ own functional insignia—chevrons, bars, |eafs, stars,

unit patches, and such — serve very real efficiency purposes
within and w thout their ranks. Moreover, it is axiomatic that
such function-serving itens cannot abide the presence on such

uni forms of conpeting or distracting insignia of the wearer’s

personal choice. Not so, however, for the nonochronmatic denins,
dungarees, whites, or khakis required of custodial personnel,
cafeteria workers, and file clerks, free, as they are, of any
functioning insigniaof rank, unit, or specialty. There sinply can
be no confusion or anbi guity when such otherw se i nsignia-|less garb
is “adorned” with a single pro-union button.® It defies logic to

concl ude t hat one such itemon the ot herw se unador ned work uni f or m

15 |1 ndeed, in Lubbock —or M dl and or Odessa or and many ot her
communities in this circuit —the partisan football supporters’
buttons and stickers that the Hospital permts as one of several
exceptions (thereby destroying its <claim to the policy’'s
neutrality), are nore likely to cause rancor and confrontation than
woul d even a union |label in that right-to-work-state.
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of an in-house carpenter, plunber, cafeteria worker, file clerk
electrician, or janitor could negatively affect any efficiency-
enhanci ng function of their work dress —at |east not in the real
wor | d.

d. Herrera' s Speech | nterest

As made clear by the Suprene Court in identifying Rankin's
four non-exclusive factors to be used in balancing the conpeting
interests of a constable and his clerical staff, the weight
af f or ded an enpl oyee’ s speech i nterest in t he

Conni ck/ Pi ckering bal anci ng process depends to a great extent on

the peculiarities of not only the speech itself, but also on the
specific wor k and ] ob description of t he i ndi vi dual
enpl oyee/ speaker wthin the governnent enployer’s operational
structure. Stated differently, what’'s sauce for a public
hospital’s doctor or technician “goose” is not necessarily sauce
for its carpenter or file-clerk “gander.” The majority, however,
appears disinclined to anal yze how Herrera’s particul ar expression
mght in reality affect the Hospital’s acconplishment of its
princi pal m ssion, as contenpl ated by the Suprene Court in Rankin.
Had the mgjority dutifully conducted such an analysis, it just
m ght have been conpelled to conclude that the Hospital’'s policy
prohibiting itenms of adornment on wuniforns (with notable

exceptions, | repeat) was unduly restrictive as applied to Herrera

and his “Union Yes” button. Perhaps, then, it was to avoid this
troubl esome truth that the majority chose to nmake no persona
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reference to Herrera (or to the separate subset of naintenance
enpl oyees) in its evaluation of the conpeting interests to be
bal anced. Instead, the mjority globally lunps together all
“Hospital enployees,” as though |arge segnents (nmaintenance,
janitorial, food preparation, clerical) are indistinct from other
segnents (health <care specialists, nedical and quasi-nedical
enpl oyees) for the purpose of assigning relative weights to such

interests in the conduct of the Connick/Pickering bal ancing test.

| need not |abor |longer to denonstrate the obvious flaw in the
maj ority’ s approach.

e. Bl anket Application of Uniform Adornnment Policy

The majority makes nmuch of its belief that the Hospital’s non-
adornnent policy is content-neutral and therefore may be applied
equally to all enployees. At first blush, a policy thus configured
m ght appear to be desirable and expedient for public civilian
hospitals; but if it is to survive a First Arendnent challenge, it
must do so on a highly individualized, case-by-case basis. The
majority incants this maxim of course, but goes on to honor it
only in the breach. It fails to address the particular
circunstances of this case, nost notably anong which is the fact
that Herrera i s a nmai ntenance worker —i ndi sti ngui shable fromhis
counterparts invirtually every functioning edifice, whether public
or private — who has sone visibility but alnbst no direct
interaction with hospital patients and their famlies, or, for that
matter, with MD.s, RNs, nmed techs, or executives in managenent
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positions. This framework nust not be ignored or belittled when
bal anci ng Herrera’ s speech i nterest agai nst the Hospital’s interest
in efficiency. A hospital policy that is properly found to
out wei gh the adornnent “speech” rights of doctors, nurses, LPNs,
and technicians, as well as managenent executives, can at the sane
time be constitutionally outweighed by the free-speech rights of
rank-and-fil e non-healthcare workers |Iike Herrera.

The majority nevertheless tests the Hospital’s non-adornnent
policy wthout distinguishing between such subsets of its work
force and finds the policy appropriate for all enployees, across
t he boards. Such a conclusion may be reached legitimately only
after a full and detailed consideration of every factor unique to
the case under consideration, i.e., by recognizing that, when it
conmes to unadorned uniforns, there can be “different strokes for
different folks.” | refer in particular to the nature of Herrera's
enpl oynent and j ob description, and the extent to which his kind of
wor k —and hi s appearance at work —necessarily affects how nuch
or howlittle weight should be given to his speech rights in this

court’s de novo conduct of the Conni ck/Pi ckering bal anci ng process.

3.

Broader | nport of This Case

Finally, the mgjority is quick to warn that, if we allow
Herrera s pro-union speech to trunp the anti-adornnent aspect of

the Hospital’s uniform policy as applied to Herrera, this case

could be just the tip of a free-speech iceberg that would threaten
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the safe passage of many another governnent enployer’s tranqui

vessel. But this “horrible” just won't join the parade: If the
Ranki n approach is faithfully foll owed, the nature of an enpl oyee’s
speech and the context in which it is uttered will always consi st

of case-specific factors that nust be included in the free-speech

cal culus enployed by courts faced with simlar public workplace
First Amendnent chall enges. Qobviously, the particular Rankin
factors of sone kinds of speech by sone categories of enployees

w il carry nore weight on the Conni ck/Pi ckering bal ance beam t han

wll others. To suggest, however, that the approach and result |
advocate in this case would produce a precedential pandemc
infecting a nultitude of civilian public enployers with an onerous
burden of tolerating any and all manner of on-the-job speech, is
not hi ng nore than hype. This warning m sapprehends the nature of
the analysis that should be undertaken and exaggerates any
potential precedential effect of our protecting Herrera s speech,
as a non-paramlitary, non-professional |aborer in the civilian
sector of public service. An objectively proper exercise of the
balancing test wll itself contain all the safeguards needed to
avoid the scary results predicted by the majority. Its present
fears are far less than its horrible inmaginings.

| amnever conpletely free of disconfort when dissenting from
coll eagues in a three-judge panel, nmuch less in the face of a
supermgjority of nmy coll eagues sitting en banc. This is especially
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so when, as here, the majority opinion is penned by a jurist of
Judge Garwood’ s preem nence and reputation. Nevertheless, for the
f oregoi ng reasons and those set forth in the panel majority opinion
t hat was vacated to rehear this case en banc,® | nust respectfully

di ssent.

16 Conmmuni cati on Whrkers of Anerica v. Ector County Hosp

Dist., 392 F.3d 733 (5th Gr. 2004).
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